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CCORCT 

Guantanamo "no less than American citizens" have the "right to judicial review of 

the legality of Executive detention" imposed upon them and remanded the case to 

the district court "to consider in the first instance the merits of petitioners' claims," 

Rasul. 124 S. Ct. at 2693, 2696. 2699. Rather than allowing the district court to 

proceed with that review, the government moved to dismiss, arguing yet again that 

these cases must be dismissed because the Detainees have no constitutional due 

process rights that can be enforced in the courts. The government's argument 

assumes that the Supreme Court's decision to review and reverse this Court's 

ruling was a meaningless exercise and that the right recognized in Rasul is an 

empty one. The government is mistaken. 

A The Supreme Court Explicitly Held That the Guantanamo 
Detainees Have a Right Under the Federal Habeas Statute to 
Judicial Review of the Legality of Their Detention. 

Even were the government correct that constitutional protections do not 
extend to the Detainees, there is no doubt, and the government concedes that the 
protections of the federal habeas statute extend to them; see Gov't Br. 11, as Rasul 
holds, they have a ''statutory entitlement to habeas review" of the executive 
• detention imposed upon them. 124 S. Ct. at 2694. That means not only that the 
Detainees may go to court, but also that the c6urts have the obligation to review 
the government's asserted justifications for the detentions to ensure that the 
Detainees have not been deprived of their liberty without sufficient cause. 
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GCORCT 

Relief under the habeas statute for a prisoner held in federal custody does 
not depend on showing a violation of the Constitution. As the Supreme Court has 
pointed out, tliere is "no suggestion that habeas relief in cases involving Executive 
detention was only available for constitutional enoTy INS v. St. Cyr, 533 U.S. 289, 
302-03 (2001 ). Although one provision of the habeas statute, 28 U.S.C. § 
2241(c)(3), does provide a cause of action for persons held "in custody in violation 
of the Constitution or laws or treaties of tiie United States," tiiat provision was 
added to the habeas statute in 1 867, after the Civil War, to extend federal court 
protection to prisoners held in state custody in violation of federal law. Rasul 124 
S. Ct. at 2691-92. The original habeas provision, found in 28 U.S.C. § 2241(c)(1), 
entitle! aiiyoneheld""iirdiitodyuHdCT^^ 

States" to obtain judicial review of the legality of the detention. That provision 
derives not from tiie Constitution, but from tiie comiribn law. Id. 

As the Supreme Court pointed out in Rasul, the statutory entitiement to 
judicial review of federal detentions is part of our common law heritage, "throwmg 
its root deep into the genius of our common law." 124 S. Ct. at 2692. That 
provision was adopted in the First Judiciary Act enacted by the First Congress in 
1789— prior to the adoption of the Fiftti Amendment and the Bill of Rights. 
Section 2241(c)(1) embodies the common law protection of individual liberty— the 
right to independent judicial review of executive detention to ensure tiiat no person 
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is deprived of liberty by authority of the federal government without the 
protections of due process of law developed under rte conmon law' 

Tte government seems to believe that due process is a concept that was bom 
suddenly in the Fifth Amendment and that, because the Detainees purportedly lack 

rights under that amendment, they have no grounds for habeas relief. Tl^at clearly 
is not thecase.Longbefore the Fifth Amendment was adopted, the common law 

protected against executive detention imposed without due process, and habeas 
con>us existed asameans to enforce ti,e common law right «> due process. AS 
teticeScaliarecentlyexplained,commonlawprotectionsagainstexecuUve 

detentions, recognized by Blackstone and our Constitutional Founders, were built 
upon two central ideas:"due process as the right secured, and habeas corpus as the 
instrument by which due process could be insisted upon." fla«d.-v.i!«m./.« 124 
S.Ct 2633, 2661 (2004) (Scalia, J., dissenting).'" The Due Process Clause of the 
Fifth Amendment embodies long-established "common law procedtffes 
traditionally deemed necessary before depriving a person of life, liberty, or 

; As Alexander Hamilton stated in Federalist No 84, quoting 
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property," id, but the right to be free of executive detention imposed without due 
process has long been guaranteed by habeas and does not depend on the Fifth 
Amendment. On the contrary, habeas is a common law right that predates the 
Constitution, and the federal staftitory provision protecting that right predates the 
Fifth Amendment. 

Habeas coipus, as originally enacted in the Judiciary Act of 1789 and as it 
still exists under Section 2241(c)(1), guarantees to every person detained under 
federal authority to whom the writ extends the right to judicial review of the 
legality of the detention. As Chief Justice Marshall explained: 

[Hlabeas corpus is a high prerogative writ, known to the 
common law, the great object of which is the liberation 
of those who may be imprisoned without sufficient cause. 
It is in the nature of a writ of error, to examine the 
legality of the commitment. 

Ex parte Watkins, 28 U.S. 193, 202 (1 830). 

Under habeas procedures as they existed when Congress enacted what is 

now Section 2241(c)(1), a prisoner initiated a habeas action by alleging simply that 

he was under executive detention without cause. If the executive failed to offer 



'0 See also Davidson v. New Orleans, 96 U.S 97 101 ilfUJohn Den 
V. The Hoboken Land and Improvement Company, 59 U.S. 272, 276 (1 S^i). 

" It is a writ amecedem not only to the Constitution but "antecedent to 
statute " Rasuh 124 S. Ct. at 2692; see also Ex parte Bollman, 8 U.S. (4 Cranch) 
75 93-94 (1 807) ("[F]or the meaning of the terni habeas corpus, resort may 
unquestionably be had to the common law.") (Marshall, C.J.). 

SECRET 
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sufficient justification for the detention, the court wa. obligated to grant the writ 
and free the petitioner. See 1 William Blackstone, Commentaries 132-33 (1765). 
The executive could seek to prevent the issuance of the writ by submittingaremm. 

which endeavored to explain the legal and facmal basis for the detention.'^ A coun 
could not simply takethe government at its word, however.but engaged ina 

searching review of the factual and legal validity of the return." 

Chief Justice Marshall demonstrated what habeas review requires in the 
Bollnum case, in which the Court sat for five days and "My examined and 
attentively considered" on an item-by-item basis "the testimony on which [the 
prisoners] where committed." 8 U.S. (Cranch) at 125. Findmg the government's 
facmal proffer insufficient, the Court ordered the prisoners discharged. M. at 136- 
37. Nowhere in its opinion did the Court mention the Constitution; as the right to 
habeas relief did not then and does not now depend on proving a violation of the 
Constitution. The standard then-as now-is that the goventment must come 



' 't Sec, e.g., Habeas Coipus Act of 1640 § VI; BlaCkstone, sapm, 
» 5ee!«.g.,Go;^«»'^Ca«.96Eng.Rep.711(1778);«^v_ 
T- ,■ . 07 PncUeo 741 0761); B«5te«'sCaje, 124 Eng. Rep. 1006 (1670), 
S;':;TviS.-8KReM0t5(1613);G<...«...C<...78Eng.Rep. 

1048(1600). 

21 
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forward and den>on*ate that it ha. not deprived the petitioner of liberty without 

due process of law. 

Thus, even if the Court were to find that the Detainees are not entitled to the 
protections of the Fifth Amendment, they nonetheless have a statutory right to 
challenge the legality of their detentions, which means they are entitled to judicial 
review of the facts and circumstances surrounding their detentions to determine if 
their detentions are, in the words of the Habeas Corpus Act of 1 640, "just and legal, 
ornot" 17 Car. Leap. 10, § VI. 

B. The Detainees Are Entitled to the Protections of the Due Process 

Clause. 
The goverrnnent argues that the Detainees' due process claims under the 
Fifth Amendment must be dismissed because "[i]t is well established that the Fifth 
Amendment (including its Due Process Clause) does not apply extraterritorially to 
aliens." Gov't Br. 15. The government then devotes fifteen pages of its brief 

^^ As the Supreme Court has emphasized, when habeas jurisdiction 
exists the petitioners are entitled to consideration of ^eir claims on the merits. 
S^H^risv Nelson, 394 U.S. 286, 298 (1969) ("Petitioners m habeas corpus 
SoceSs . . are entitled to careful consideration and plenary P^ff "^^^.°£^^ 
Ss including fi:ll opportunity for the presentation of the ^^^^^^^^facte .) W 
cJaims mciuamg w^ ^^ ^^^ ^^^^ ^^^^ United 

Lt"^:;ra^Sk"/aSUeascV..olook^^^^^^^^ 
S; too ^e vZy substance of the matter"); see also id. at 346 (Holmes, .. 
SS"Bm habeas cotpus cuts through all fomts and goes to the very tissue 
of r »e It comes in from outside, no. m subordination to the V'0^^^^> 
and" i! eve,, form may have been preserved, opens the mquuy whether they 
have been more than an empty shell."). 



